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I 
JURISDICTION AND NATURE OF PROCEEDINGS BELOW 
A. JURISDICTION 
This Court has jurisdiction to hear the Appeal in this matter 
pursuant to Utah Code Ann. §78-4-11 (1953 as amended) and Rule 3(a) 
of the Rules of the Utah Court of Appeals. 
B. NATURE OF PROCEEDINGS BELOW 
This is an Appeal from a Final Judgment of Conviction by the 
Ninth Circuit Court in St. George, Washington County, Case No. 
872002543, based on Citation 37803 issued by St. George Police 
I 
Officer, Rick Utterback. The trial date was July 17, 1987. The 
Judge took the case under advisement and rendered a guilty verdict. 
The Findings and Order are not dated. However, it appears the 
Judgment was signed on or about August 13, 1987. 
II 
ISSUES PRESENTED FOR REVIEW 
1. Did the evidence presented at trial establish that 
Defendant was guilty of the offense charged beyond a reasonable 
doubt? 
2. Was Appellant denied a fair trial when the Trial Judge 
refused to consider a diagram prepared by Appellant for use at 
trial where the diagram was central to the theory of Appellant's 
defense? 
Ill 
STATUTORY PROVISIONS CONSIDERED DETERMINATIVE 
" • - • • • • < ' • • i - I. . i - • i . . . 1 — i • i . i « , , , 
Utah Code Ann. §76-1-501 U953) 
(1) A defendant in a criminal proceeding is presumed to be 
innocent until each element of the offense charged against him is 
proved beyond a reasonable doubt. In absence of such proof, the 
defendant shall be acquitted. 
(2) As used in this part the words "element of the offense" 
mean: 
(a) The conduct, attendant circumstances, or results of 
conduct proscribed, prohibited, or forbidden in the definition of 
the offense; 
(b) The culpable mental state required. 
(3) The existence of jurisdiction and venue are not elements 
of the offense but shall be established by a preponderance of the 
evidence. 
Utah Code Ann. §41-6-23(2) (a) (1953) 
(2) (a) Any provision of this chapter, for which official 
traffic-control devices are required, may not be enforced against an 
alleged violator if at the time and place of the alleged violation 
an official device is not in proper position and sufficiently 
legible to be seen by an ordinarily observant person. 
Utah Cede Ann. §41-6-24(5) (1953) 
(5) The provisions of this section apply where an official 
traffic-control signal is erected and maintained at a place other 
than an intersection. Any stop required shall be made at a sign or 
marking on the highway pavement indicating where the stop shall be 
made, but, in the absence of any sign or marking, the stop shall be 
made at the signal. 
Utah Rules of Evidence, Rule 402; Relevant Evidences 
All relevant evidence is admissible, except as otherwise 
provided by the Constitution of the United States or the 
Constitution of the State of Utah, statute, or by these rules, or by 
other rules applicable in courts of this State. Evidence which is 
not relevant is not admissible. 
IV 
STATEMENT OF THE CASE 
- N 
On June 23, 1987, (Transcript of trial at page 2) at 8:30 in 
the morning, Appellant was driving North on Canyon View Drive, 
approaching the intersection with Dixie Downs Road. Located 
approximately 33 or 35 feet from the point at which Canyon View 
Drive and Dixie Downs Road intersect is a stop sign visible to 
traffic approaching from the South on Canyon View Drive (Transcript 
of trial at page 5). A van immediately in front of Appellant's 
vehicle stopped at the intersection, waiting for a young lady to 
cross the street and get in the van (Transcript of trial at page 3). 
The van proceeded across the intersection Northbound (Transcript of 
trial at page 3). Appellantfs vehicle entered the intersection and 
turned left on to Dixie Downs Road, proceeding West bound 
(Transcript of trial at page 3). The officer did not see Appellant 
stop at the stop sign (Transcript of trial at page 3) but did see 
Appellant's vehicle turn the corner and proceed on Dixie Downs Road 
(Transcript of trial at page 3). At trial Appellant presented a 
diagram for use by the Court (Transcript of trial at page 4 and 
affidavit of Appellant filed with Appellant's Motion to Supplement 
the Record) which the Court refused to consider. 
Officer Rick Utterback's patrol car was parked approximately 
300 teet away from the intersection and directly North of the 
-3-
intersection (Transcript of trial at page 4) . Appellant testified 
at trial that he did stop at the stop sign but that at the time he 
did the van was between him and Officer Utterback's patrol car 
(Transcript of trial at page 5) . The van stopped in or at the 
intersection but there was no testimony as to the precise location 
of where the van stopped. 
After testimony was presented, the Trial Court indicated an 
intent to personally view the scene and took the matter under 
advisement. Shortly thereafter, the Trial Court entered a Judgment 
finding the Appellant guilty of the crime charged, a violation of 
St. George City Ordinances §41-6-72.10 
V 
SUMMARY OF ARGUMENT 
There is no substantial evidence in the record to support the 
Trial Court's finding that Appellant is guilty, beyond a reasonable 
doubt, of failure to stop at the stop sign. The stop sign was 
far enough from the intersection that Appellant was obligated to 
stop at the stop sign itself, not the intersection and Appellant did 
stop at the stop sign. 
In order for Appellant to have had a fair trial in this case 
the court should have considered the diagram which was submitted for 
the court's review. However, the Trial Court refused to consider 
the diagram, denying Appellant a fair trial. 
VI 
ARGUMENT 
A. THERE WAS INSUFFICIENT EVIDENCE PRESENTED AT TRIAL TO 
_4_ 
SUPPORT THE TRIAL COURT'S FINDING THAT APPELLANT FAILED TO STOP AT 
THE STOP SIGN. 
In Harline v Campbell, 728 P.2nd 980 (Utah 1986), this Court 
reaffirmed the rule that the factual findings of the trial court 
will not be disturbed unless there is no substantial evidence in the 
record to support them. In that case, the Court indicated that in 
order to obtain review of a factual finding of the trial court, the 
Appellant must marshall all evidence in support of the trial court's 
finding and then demonstrate that even when viewed in the light most 
favorable to the factual determination by the trial court, the 
evidence is insufficient to support its findings. In light of that 
standard of review and the presumption of innocence and burden of 
proof in criminal cases, (Utah Code Ann. §76-1-501 (1953) the trial 
courts determination that the Appellant failed to stop and the stop 
sign is not adequately supported by the evidence presented at trial, 
The only evidence admitted at trial on which the court could 
base the finding of guilt was the police officer's testimony that 
"The van proceeded across the intersection North bound as Mr. 
Parks neared the intersection, he continued to turn around the 
corner and make the turn onto Dixie Downs Road South and 
proceeded West bound, not having stopped at the stop sign" 
(Transcript of trial at page 5). 
The conclusion, however, was not supported by any other evidence 
presented at trial. When considered in the context of other 
reliable evidence, the conclusion that should be reached is that 
Appellant stopped at the stop sign located 35 feet from the 
intersection, but did not stop at the intersection itself. 
As Appellant testified "I was not in his line of vision. He might 
have seen the top of my car, but I went out there on the next da] 
and I looked over where your car was parked—the officer's car wai 
parked and I measured all of this...." (Transcript of trial at pag< 
5) . Appellant testified that he "stopped at the sign and thei 
proceeded" (Transcript of trial at page 5) . He also testified that 
as he approached the van he was about thirty (30) yards away fron 
the van, and the van had stopped in the wrong place because a chile 
was getting back into the car (Transcript of trial at page 6). 
Had the Trial Court considered the document prepared and submitted 
by Appellant, it was obvious that the distance between the two 
automobiles was such that, had the van stopped, Appellant's vehicle 
would have had to stop at the stop sign to avoid a collision. 
From the evidence presented at trial, it was clear that the 
arresting officer did not have a clear view of Appellant's vehicle 
until Appellant's vehicle was passing into and entering the 
intersection. The evidence would support a finding that Appellant 
did not stop at the intersection. However, the evidence clearly 
indicates, that despite the police officer's conclusion that 
Appellant's vehicle did not stop at the stop signr Appellant did 
stop at the stop sign and that the officer observed him as he 
proceeded up to and through the intersection. When Appellants 
vehicle stopped at the stop sign, the van had stopped betv/een 
Appellant and the police officer, blocking the officers view. When 
the van went on through the intersection the officer saw Appellants 
vehicle, after it had stopped, proceed past the stop sign and into 
the intersection. 
When all of the evidence considered, the facts indicate that 
Appellant stopped at the stop sign, 35 feet from the intersection, 
DUt may not have stopped at the intersection. In doing so, 
Appellant did not violate the law, Utah Code Ann. §41-6-24(5) 
provides that; 
"Any stop required shall be made at a sign or marking on the 
highway pavement indicating where the stop shall be made, but, 
in the absence of any sign or marking, the stop shall be made 
at the signal." 
In this case, Appellant was obligated to stop at the stop sign, not 
at the intersection. Were Appellant obligated to stop at the 
intersection, the stop sign should be located at the intersection 
(see Manual on Uniform Traffic Control Devices, Page 2A-10 and Utah 
Code Ann. §41-6-23 (2) (a). Although Appellant may have failed to 
stop at the intersection, he stopped at the stop sign, .precisely 
what he was obligated to do. 
When considered in context, even when viewed in a light most 
favorable to the findings of the Trial Court, the evidence in the 
record does not support the finding that Appellant is guilty, beyond 
a reasonable doubt, of failure to stop at the stop sign. 
B. APPELLANT IS ENTITLED TO HAVE THIS COURT REVERSE THE TRIAL 
COURTfS JUDGMENT OF CONVICTION BECAUSE THE TRIAL COURT IMPROPERLY 
EXCLUDED EVIDENCE FAVORABLE TO APPELLANT THAT SHOULD HAVE BEEN 
ADMITTED OR, AT LEAST, APPELLANT IS ENTITLED TO HAVE THIS CASE 
REMANDED FOR A NEW TRIAL. 
At trial Appellant attempted to offer a diagram to the Judge 
for consideration in the case. However, the Judge looked at the 
diagram and commented that the street designations of A, B, C, etc, 
meant nothing to him and that the diagram was of no use to him. He 
handed the diagram back to the Appellant. (Affidavit of Appellant in 
support of Motion to Supplemental Proceedings ) However, that 
diagram clearly depicts Appellant's theory of his defense: that the 
police officer was unable to see Appellant as his vehicle stopped 
and could only see Appellant's vehicle after it had stopped and was 
already moving toward and into the intersection. That diagram 
should have been admitted under Rule 402 of the Utah Rules of 
Evidence since it was relevant to Appellant's defense that he 
approached and stopped at the stop sign. Had the Judge accepted the 
diagram into evidence and carefully reviewed it, in light of the 
testimony presented, the obvious conclusion would have been that 
there was insufficient evidence to find Appellant guilty of failure 
to stop at the stop sign. 
Since the Trial Court did not consider the diagram and his 
failure to do so denied Appellant an opportunity to present the 
theory of his defense, this Court should consider the diagram and 
reverse the decision of the Trial Court or at the very least, grant 
Appellant a new trial with instructions to the Trial Court to 
receive the diagram into evidence at the new trial. 
CONCLUSION 
Because the evidence presented at trial does not support the 
finding of guilt of the offense charged and the Trial Court refused 
to accept and consider the diagram prepared by Appellant for use at 
trial, the Appellant is entitled to have the conviction reversed or 
at the very least is entitled to a new trial„ 
DATED this ^L ji} day of 7U~*^ , 1<*H7. 
Lee Otis Parks 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
» and foregoing document, posta 
' h . ^ / , 1987 to the following: 
above ge pre-paid on this Li day of 
Theodore W. Shumway 
175 E. 200 N. 
St. George, Utah 84770 
ADDENDUM 
With few exceptions, all signs illustrated herein shall have a border of 
the same color as the legend, at or just inside the edge. A dark border 
should be set in from the edge, while a white border should extend to 
the edge of the panel. A suitable border for 30-inch signs with a light 
background is from V2 to % of an inch in width, V2 inch from the edge. 
For similar signs with a white border, a width of an inch is appropriate. 
For other sizes the border widths should be of similar proportions, but 
not to exceed the stroke-width of the major lettering of the sign. On 
signs exceeding 6 feet by 10 feet in size, the border should be approxi-
mately 2 inches wide, or on unusually large signs, 3 inches. 
The corners of the sign border shall be rounded. Where practicable, 
the corners of the sign panels should also be rounded to fit the border. 
2A-20 Supplemental Beacons 
A hazard identification beacon (sec. 4E-1:, 4E-2,4E-5 and 7B-12) may 
be used only to supplement an appropriate warning or regulatory sign. 
2A-21 Standardization of Location 
Standardization of position cannot always be attained in practice; 
however, the general rule is to locate signs on the right-hand side of the 
roadway, where the driver is looking for them. On wide expressways, or 
where some degree of lane-use control is desirable, or where space is not 
available at the roadside, overhead signs are often necessary. Signs in 
any other locations ordinarily should be considered only as supplemen-
tary to signs in the normal locations. Under some circumstances signs 
may be placed on channelizing islands or (as on sharp curves to the 
right) on the left-hand shoulder of the road, directly in front of ap-
proaching vehicles. A supplementary sign located on the left of the 
roadway is often helpful on a multi-lane road where traffic in the right-
hand lane may obstruct the view to the right. 
Normally, signs should be individually erected on separate posts or 
mountings except where one sign supplements another or where route 
or directional signs must be grouped. In general, signs should be located 
to optimize nighttime visibility and minimize the effects of mud spatter 
and in conformance with safety factors related to fixed obstacles near 
the roadway. Signs should be located so that they do not obscure each 
other or are hidden from view by other roadside objects. Signs requiring 
different decisions by the vehicle operator must be spaced sufficiently 
far apart for the required decisions to be made safely. The spacing shall 
be determined in units of time as determined by the expected vehicle 
approach speed. 
Standard positions for a number of typical signs are illustrated in 
figures 2-1 to 2-4. 
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